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FOREWORD

The aim of this brochure is to provide the reader with the essential elements relating to
the “Société de Gestion de Patrimoine Familial” (Family Wealth Management
Company) or “SPF”. It reflects the applicable law and practice at its date of publication.

This brochure does not claim to be exhaustive. It cannot replace prior professional
advice relating to the points discussed here. The incorporation and mode of operation of
any Luxembourg corporate structure must be carefully reviewed in the light of
conditions required by any new business project, especially with regard to the
implications of acquiring, holding or disposing of any investment through such a
company.
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I. Introduction

As part of the «Fiscal Package», a Code of Conduct on business taxation was adopted by
the EU Council of Finance Ministers in 1997 (OJ C2 06.01.1998). Taking this as a base
the Member States committed themselves politically not to introduce new tax regimes
deemed to be harmful to the harmonious functioning of the Common Market and to
identify and dismantle existing harmful regimes.

In 1998 the European Commission, although the issue of state aid is more related to
competition rather than to taxation, published a communication setting out its
determination to expand its field of action to the sphere of direct business taxation.

The Luxembourg holding company known as «19295, by reference to the law of the 31
of July 1929 governing its tax regime as subsequently amended was clearly identified as
constituting a harmful tax regime.

Further to the European Commission’s decision of the 19™ of July 2006 condemning
Luxembourg holding companies as a form of state aid incompatible with the Common
Market, a law repealing this statute with effect from the 1% of January 2007 was adopted
on the 22" of December 2006.

By the law of the 21" of June 2005, companies receiving at least 5% of their total
dividends from holdings in non-resident companies that were not subject to tax
comparable to Luxembourg’s «mpdt sur le revenu des collectivités» (corporate income
tax), (a rate in the order of 10.5% on a similar basis) had already been excluded from
the tax exemption regime for holding companies incorporated after the 1% of July 2005.

However, the Commission was not convinced by this anti-abuse measure.



A government bill was introduced the 20" of November 2006 with a view to providing
a new legal framework for the management of private assets namely the «Sociéré de
Gestion de Patrimoine Familialy, or SPF in abbreviated form. The objective of this bill
was to offer an alternative to approximately 80% of existing 1929 holding companies
that had the characteristics of estate holding companies.

The law of the 11™ of May 2007 published in the Mémorial, (Luxembourg’s official
gazette), the 14™ of May 2007, brought this bill into effect.

In essence, this law does not constitute a replacement for 1929 holding companies used
by institutional investors and industrial or commercial groups. The 26™ of April 2007
the Chamber of Deputies presented, in their regard, a motion with the purpose of
inviting the Government to review as soon as possible the existing legislation on
SOPAREFI (wociétés de participations financiéres» — financial investment companies),
to examine the introduction of the principle of notional interest into Luxembourg
legislation and to consider the abolition of the capital contribution duty.

II. The legal regime of the SPF

A. PURPOSE

The sole purpose of the SPF is to acquire, hold, manage and dispose of financial
assets, including financial instruments within the meaning of the law of the 5™ of
August 2005, cash and assets in a bank account — precious metals, for example —
and participations, even those concerning the entire capital of their subsidiaries,
in any type of target company without there being a selective advantage in one
company rather than another.

The SPF represents a genuine extension of the private wealth belonging to an
individual.

An SPF is strictly forbidden to interfere in the management of its subsidiaries. In
this respect it must be remembered that the duty of manager is to be understood
within the meaning of the ECJ ruling the 10" of January 2006 concerning Cassa
di Risparmio di Firenze. This decision does not prejudge the compatibility with
the shareholders themselves carrying out the duties of the manager of the
subsidiary.

An SPF may not under any circumstances provide interest bearing loans, even to
the company in which it holds a participation - but it can make advances or
guarantee liabilities for such a company, on an ancillary and completely free
basis, - and can invest in bonds and other debt instruments, forward contracts,
swaps, options and structured products.
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The SPF may not hold any real estate directly but can hold shares in a property
company that is non-transparent for tax purposes.

The SPF may not hold patents or other intellectual property rights.

The SPF cannot undertake any trading of financial assets, financial services or
others.

B. SHARE CAPITAL AND INVESTORS
The only eligible shareholders of a SPF are:

e individuals acting within the framework of the management of their
private assets. There is no limit on the number of sharcholders, though
the SPF may also exist on a single person basis. The term «familial»
should not be understood to mean that any family relationship is required.
An “investors’ club” can seek to organise itself by this means and
increase its financial standing from the perspective of bank approaches
requiring a minimum investment, for example;

e estate entities» acting exclusively in the interest of the private assets of
one or more individuals (trusts, foundations, «stichting
administratiekantoren*® », any resident or non-resident legal entity as
long as it does not undertake any economic or commercial activity like a
pure financial holding company that only holds participation or securities
and whose shareholders meet the aforementioned criteria);

e intermediaries acting on behalf of such investors, for example through
fiduciary agreements.

* type of foundation under Dutch law



LEGAL FORM

The SPF can only be set up as a company with share capital, either as a «ociété
anonymey (public limited company), «société a responsabilité limitée» (private
limited company), «société en commandite par actions» (partnership limited by
shares) — which offers the advantage of separating managerial powers from
entitlement to income — or a «société cooperative organisée sous forme d’'une
société anonymey» (cooperative organised as a public limited company). The
“société européenne” (European company) is not envisaged by the law.

The SPF cannot take the legal form of a «société de personnes» (partnership)
because of the tax transparency that applies to them in Luxembourg tax law.

The reference to the corporate form must be completed by «société de gestion de
patrimoine familial» abbreviated to «SPF» and in the articles of association must
explicitly refer to the law.

The regime should not be reserved solely for resident companies but also for non-
resident companies who are active in Luxembourg and who meet the necessary
conditions in order to respect the principle of free establishment.

No supervisory or other approval is required as it is the case for FIS («Fonds
d’Investissements Spécialisés» — specialised investment funds) or SICAR
(«Sociétée d’Investissement en Capital Risque» — Risk Capital Investment
Company) or commercial companies, and no issue prospectus has to be drawn up.

The provisions of the company law of the 10" of August 1915 apply fully to the
SPF, both with regard to the elements required for its incorporation — corporate
name, minimum share capital €31,000 for a «société anonyme», €12,500 for a
«société a responsabilité limitéey, paid up share capital — and with regard to its
representation towards third parties, the keeping of its accounts, the way these
accounts are verified by an appropriate auditor, the convening and holding of
general shareholders meetings and the legally required publications in the
Mémorial.

It goes without saying that the share capital of an SPF constituted as a «société
anonymey (public limited company) can be represented by bearer share
certificates. As they represent the capital of a company whose purpose is the
organisation of private assets, these securities cannot be the subject to a public
placing or be quoted on a stock exchange.

CONTROL

In the vast majority of cases, the SPF will not have its own management structure
and will establish its registered office at the address of a domiciliary agent within
the meaning of the law of the 31 of March 1999 as modified.
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The domiciliation agent or, if there is no such agent, an auditor or chartered
accountant must on an annual basis no later than the 31* of July, certify to the
Authorities that the eligibility of investors complies with the law, that the limit of
5% for dividends from companies established in tax havens is being respected (a
bill suppressing this condition from the 1% of January 2012 has been introduced )
and where necessary, that the paying agent's obligations are being observed with
regard to the withholding tax at source to be levied on interest within the
framework of the Savings Directive or the withholding tax at source of 10%
applicable to Luxembourg residents.

The SPF comes under the control of the «Administration de I’Enregistrement et
des Domaines» and not of the «Administration des Contributions Directes» i.e. the
Luxembourg direct tax authorities.

In this context, the head of «Administration de I’Enregistrement et des Domaines»
can rule, where necessary, that the benefit of the tax provisions is being
withdrawn if it appears that there is a breach of the provisions to which SPFs are
subject.

The withdrawal comes into force with effect from the day that the decision is
notified. An appeal against this decision is possible, within three months of the
notification of the decision and is to be lodged with the district court - «Zribunal
d’Arrondissementy.

The law has extended the banking secrecy applicable in tax matters by including a
provision that no information for the purposes of collecting a payment from a
taxpayer can be requested from the SPF.

III. The SPF’s tax regime

The SPF has practically all the tax advantages that the 1929 holding company had
previously.

It is exempt from income tax, municipal business tax and wealth tax.

The SPF is subject to an annual (subscription tax) «axe d’abonnement» at a rate of
0.25% on its total paid up share capital, increased by share premiums and the part of
debts — without making any distinction as to the nature of the debts - that is more than
eight times larger than the total amount of this share capital and these premiums. The
maximum amount of the tax however is limited to € 125.000 per annum.

Failure to observe this debt-equity ratio no longer risks leading to the loss of the
privileged tax regime of the SPF.

Dividend distributions considered to be excessive by the Supervisory Authorities in
relation to a normal return on invested capital (in the order of 10 to 15% depending on



financial markets change) do not have any impact on the calculation of the subscription
tax owed by SPFs.

Dividends distributed by an SPF are not subject to any withholding at source (a 10
amending a 147 n°3 LIR).

Resident individual shareholders will be taxed on these dividends at the full rate in
accordance with the progressive scale and are not able to benefit from the reduced rate
(due to a 50% exemption) applicable to the income from ordinary capital companies.

Where necessary, interest will be subject to withholding at source by virtue of the
European Directive Savings (15% up to the 30" of June 2008, 20% to the 30™ of June
2011 and 35% after that) in the event of payment to non-resident creditors or to
Luxembourg’s withholding tax at source at 10% in the event of payment to
Luxembourg resident creditors.

Capital gains and liquidation proceeds received as a result of their holding in an SPF are
not taxable and are not taxed in Luxembourg in the case of non-residents shareholders.

The SPF does not benefit from double taxation agreements nor from the Parent-
Subsidiary Directive.

As the activity of the SPF is restricted solely to the management of private assets, it
should not be subject to VAT. For completeness, in the scenario where the management
of its assets required the setting up of a large administrative structure and the use of
staff, tax will be withheld at source on salaries and or directors fees.
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